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This paper briefly sunaari^es the Copyright Act 
recently passed by the Onited States "Congress as it relates to 
graphic arts and points out that the law iqnoTres the aajor problem 
facing that field: the lack of copyright protection for typography 
and typeface designs. It then explains the reasoning used for denying 
protection to typography and traces the developaent »f United States 
copyright . law on this point, concluding with discussion of a pew 
federal appellate "court decision ccnfirning that typography is .not 
subject to copyright. The paper next presents a^n alternative way that 
graphic arts deaigpers may protect their works: the "unfair 
competition" concept growing from a 1918 Supreme Court decision. It 
concludes that while typography may indeed be t>rotected in this 
fashion, it can be done^so only on a state-by-'State basis. 
(Author/Fl> 
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ABSIRACT 



After 20 ye^rs of debate, Congress has finally enacted a new 
Copyright Act. Unfortunately, though, the long-awaited new law 
failed to resolve the major copyright problem facing the graphic 
arts: the lack of copyright protection for typography and typef 
designs. Moreover, a Congressional review of tbe'problem apart 
.from the Copyright Ac t , f se em ingl>4 promised in the House report 
on the new act, has not occurred in four y^^rs. 

• ♦ 

^This paper briefly summarizes the Copyright Act as it relates 
to graphics. Next, the paper explains the rationale for deny- 
ing copyright protectit)n to typography' and traces the develop- 
ment of. American copyright law on this point, concluding with 
a new federal appellate court decision that affirms the non- 
cbpyrightability of typography. 

However, another federal court decision on typography and 
cGpyri^ht suggest's that there is an alternate way graphic 
arts designers may protect th^ir works from infringement in 
the pbsence of copyright coverage. 

' i 

This, paper analyze"^ thai alternative and suggests that type- 
graphy may indeed be protected in this fashion, albeit only 
on a 3tate-by-sta te basis because of another federal court 
rulingv 



r 

\ 
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INTRODUCTION 



On Jan . 1 , 19 78 , a nevi/ comprehensive Copy r ight Ac t wen t 
into effect, the first majOr revision of American copyr^iqht law 
since 1909.''" The new law, which wa9 enacted after more than 
20 years of deliberations in Congress, was widely noted for its 
effect on the cable television in(^u3try, on photocopying, and on 
musicians- But almost nothing has been said of what the new 
law did-'-and didn't d(5--for the graphic arts. 

The nevi/ Copyright Act has a significant ef^fect on graphics 
and the graphic artist', and on those in such related rie}.ds as 

» 

"advertising design, magazine and ne^i/spaper layout vi/ork, and typo- 
graphy. Pe'rhaps more important, however, are the areas of silence 
in the nevi/ Copyright Act, which left unresolved the major uncertain- 
ties facing the graphic artist, particularly by declining to solve 
the problem of coj&yright protection for typography and typeface 
designs. And even morse, a recent federal appellate court 

' 3 ' 

decision has further clouded the copyright status of typography. 

^ f • " 

T+hLs paper examines the new Copyright Act. as it relates , 
tp graphics., -After summarizing ^he highlights of the new act 
itself, we address^ the^roblems of typography and cop'yright law, 
exploring a possible alternati've form of protection for the 
graphic artist denied a copyright. 

THE NEW COPYRIGHT ACT - What It Covers ^ 

I* 

The new Copyright Act cof^tinued and expanded many of the 

t 

forms of copyright protection available under the old 1909 -law. One 
may copyrig>it <i wide varle,ty of work«, as long as they evidence two 



'V. 



qualities: (I) creativity; and (2) originality. A woi-k n(>tMl 

« 

not have very^much of either qua 1 i t y --bu t there must bo r ^ 

little of each.^ A work need not be novel; if t\i/u people qe t 

«• 

the game idea inde pen rfefn 1 1 y at about the same time and complete 
their vi/orks on their o\i/n, both may secure copyrights even though 
their u/orks may be identical.^ 

There are seven major pategories of creative u/orks that 
may be copyrighted: 

1) literary works; 

2) musical works, including any accompanying words; 

3) dramatic works, including any accompanying music; 
O ^ibantotnimes and choreographic Mwrks; 

.5) pictorial, graphic and sculptiira). works; 

6) motion pictures and other audi ov i sua 1 work s ; 

7) sound reaordings.^ 

On*the other hahd, t'here are a number of things that cannot 
be c(^pvy r i^h t6d , among them: . - ^ 

1) factual and his torical^inf orma tion ; , 

2) vi/orks that are not Tixed in a tangible form (e.g. 
choreography, ilhprov is i ona 1 speeches and other performances that 
are neither vi/ritten dovi/n.nor recorded); 

^3) ideas^ processes, methods, and devices (though some 
of these* may l?e re-gi ste r ab le under paten-t levi/) ; 

4) works consisting entirely of ir\,f orma t ion that in-volVee 
no original authQ,rship (e..g. calendars, tape (Measures and rules, 
schedules of sporting events, etc.) 

5) sKorfe titles, names and slogans (though some of t-heae 
niay be registerable as trademarks); 



6) typefaces arid typf^ deni(}fis- * j 

Obvlounly, for the grnphir nrtint the mo J5 1 inipor t mt] I rnte^^iury 

of copyrightable u/orks in (5), For many years the courts 

and the U.S. C op y r i qh t ^0 f f i cfe Vr egu I a t i op s have r ecocjri i zed|^^^|||^ 

such things as advertising designs, editorial layouts, dravymga 

and sketchas, diagrams, photography, and '\i/oi*ks5 combining various 

8 

of these elements are copyrightable. 

On thev^other hand, basic shapes and designs (such as 
circl-es, squares, hexagons and other f igu re s 1* can n o t be copyrighted. 
And--of importance' to the graphic a r t i s t - -rr^the r typefaces them- 
selves nor type designs may be copyrighted, Hou/ever , calligraphy 
^may be copy r igh table--depending on its degree of stylization. But 
vi/here does type de sTgh ing e nd and calligraphy begin? The his- 

tory , scope and possible solutions to the tvpeface copyright 

problem vi/ill tfe discussed h)ore fully in the second part of this 
paper. 

Once you^have a u/ork th-at, is copyrightable, i/hat must 
you do u/ith it to secure a copyright?^ 

•Securing a Copyright , 

Probably no aspect of the new Copyright Act is fi\ore widely 
misunderstood than the steps required to secure a copyright--un lless 
it is the consequences of omitting some of those steps. 

One of the major features of the ne\jy Copyright Act is 
a ba3i'C simplification of' th-e system, e/liminating the separate 
rulea. for protecting published and unpublished \jyotk3. Untid 
1978,^'th6re was a system sailed "common, lau/ copyright," vi/hich 
operated under the laws of . the 50 state^, not under federal law. 



In that system, any unpubliahod work had automatic oopyricjht 
"qrotection, but only und^r si:afce la\i/, and there was a problam of 
developing good evidence to establish o\i/rvership in the event 
o^ a lavi/ suit. And once a \i/ork \i/as published, the common law 
copyright vi/as Tost. On publication, if the \i/ork \i/asn't copy- 
righted under the federal system ("statutory copyright"), it . 
•fell into the "public domain;" that is, all private ou/nership 
rights were lost • 

The nevi/ Copyright Act changed that completely. Under the 
new law, there \^ no common law copyright) fed^eral copyright 
protection begins as soon as the work is put down on paper, 
recorded on film or tapfe, or otherwise "fixed in a tangible, 
form." However, the time of publication is still a crucial 
turning point: if a work is copyrighted under the federal system,, 
it is protected, but if it isn't it falls into the. public domain 
as before. Nevertheless, the new system of federal copyright 
protection for unpublished works is*3 great simpTif ica tion . 

Under the new law, securing a copyright is very simple: 
one affixes the, copy right notice ("copyright" or followed 
by the year and the nam^ of the copyright cbwner, as in " (2> 1980 
by John Doe") . In- graphic works, the noticje can be even more 
t)rief, using the symbol^, the year, and the owner's initials: 
"© 1980 JD." The notice must appear in a prominent place 
in the work. On graphic works, it can appear on th^ front 
or back of* the workVitaelf or even on the mounting^if the work 
is mounted ♦ 

If the copyright notice is in proper form the wtrk is copyrighted 
at that point. There is a registration procedure i^d there are 



requirements to deposit copies of the work in the Lihrary of 

■ / 12 
Congress, but a.copyrig-ht is valid without these f ojrniQ 1 it ies . 

9 

However, if one wishes tojcomplete the formalities, there 
IB f orm to fill out (for graphic works, the proper one is 
"Form XA," available from the Copyright Office, Library of, 
Congress, Washington, DC 2j^559). The applicant completes the 
form and submits it wi t h the* requ i red fee ($10) and two 
copies of the work to the Copyright jOffice.^^ ^ 

Although regi ster ing 'a copyright. is optionalV it does 
offer several adv antages . For one, it creates a documented 
record and provides evidence of the validity of the copyright for 
use in any subsequen"^ legal proceeding.- Anothe^ advantage of ^ 
registering a copyright is that, should there be an infringement, 
thei owner of awork registered before an infringement occurs has 
more legal remedies available than he other\rise would. For instance, 
h"^ can sue for his attorney's fees and u/hgt are called "statutory 
damages" (an arbitrary sum of money the, court-^ay award). Since 
actual damages^a^e often difficult to prov*, the pyovision for 
autoijiatic awards of money without proof of injury makes statutory 
damages attractive in mgny copyrigh^J^w suits. In any event, 
if a work was not re^stered originally, it mu.st be registered 
before the copyright owner may bring a legal action against the 

« 

alleged infringer. 

The Libr&ry of pongress deposit requirements are not as 
voluntary as the registration requirements under the new law, but 
tHte registration process usually satisfies those requirements too. 
If thil Qopyright Is unregistered the Library of Congress has a 
7 ' right to demand eompletion taf the deposit requirortfent but rarely 

.ERIC . . ^ • ^ _ 



does so. If there is such a demand, the c^opyrjcjlit owner ^0 
days to complete the deponit after that. If JooBn't, Ifipre 
are possible criminal sanctions, but unde?r n o / c i r cum s t an ce does v 
the comp 1 i ance or non comp 1 iance \i/ i t h t he dep(|s i t requ i remen t 
aVfect the validity of the yopyright,^^ j- 

i. ■ 

• / 

Exclusive Rights under the N(ew Law 

/; 

- Once there Js a valid copyright, th^ ovi/ner has the 

exclusive right to sell, use^alter oV/ prof it from the vi/ork 

for the duration of the copyright term, fhe ne\i/ act changed 

the duration of a copyright from 28 yearp to the creator's^ 

life plus 50 years. For anonymous and corporate \i/orks, the 

term now runs for 75 years from the da^e of publication or 100 

\. * 16 
years^ f rom the date of creation, u/hichfever is h shorter time. 

The copyright owner may 3ell (for give away) some as well 

as all of his rights, or he may reta/in them himself. It is possibl 

to sell first reprint rights in a wJbrk and reta:^n ownership for 

future uses, or to sell "all rights. "> \ 

' W^rks creatad "for hire" create a special | problem under 

the new law. When an employee c/e a tea a work within the scope 

/ \ 

of his employment , the qopyr igh/t belongs to the efnployer, a pro- 
vision that is'neither surprisingnor controversikl* However, a 
free-lancer may find himself caught in the -pitfall^ of "work 
for hire" too, dep»6nding oij how the agreement with\ the person 
who commissioned the work is worded. If there is llanguage that 
says It is a "work for hire"--or •^words to that effe)^t--the free-- 
lance creator may find he has sold all owne^rship rights and not 
just the "first rights" he intended to sell."^^ 

^ . • 10 



The Fair Use Doctr inE 

In this brier summary of the highlights of the ne\i/ copy-- 

right act, there is one more concept that should be treated-- 

fair use. Fair use is a Judicialiy created doctrine that 

allows certain limited uses of copyrighted works vi/ithout there 

being an infringement. The classic examples involve brief 

quotations of excerpts for the purposes of scholarly criticism, 

for satirical purposes? or for use of the factual information 

18 

in conjunction with new research by a second author. 

The new act extended statutqjy recognition to this c^oncept 
for the first time, setting up four criteria to be used in deciding 
if a given use of a copyrighted work is a fair one: 

1) the purp/ose and character of the use, including whether 
ot not it is fo'^r profit; 

2 \ the charact^^r of the copyrighted work and the new use; 

3) how much of the total work is used; 

4) what effect the use will have on the market for off value 

* 1 9 

if the original copyrighted work* 

These are broad, general guidelines that, will mean little 

i 

^urjitil they are interpreted through a series of court dpc?isiQns* 

It would be safe at this point- to conclude that a use whicfV taps 

Ik 

the same market as the original and involves taking a substan- 
tial part of the- original vi/ork u/ould no^t be a fair use. On the- 
other hand, using a small portion of a lengthy work for nonprofit 
purpq'ses would be mc^re likely tq rank as a fair use. 

. . , • ■\ ... 
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TYP06RAPHY AND COPYRIGHT LAW 

/ . ■ 

Probably single most perplexing copyright problem 

for graphic a r ts p r ac t i t i one r s over the years has been the on- 
going refusal of the Copyright Office--and Congress--bo recog-- 
nizo thajr there is an element of both* c reativ i ty' and or iginali ty-- 
the fcm) prerequisites for copyright protec t ion--in typeface' 
ign 3 . 

Typography has never been protected under U.S, copyright 
law. The rationale has .always been that type i8., after ell, 
fundamentally a utilitarian device: it does not ordinarily exist 
for ita o\i/n intrinsic beauty but ''rat her to communicate words and 
ideas. And devices that are designed in a certain way for reasons 
of utility and function rather than for aesthetic reasood have 
traditionally been regarded as beyond the scope of copyright 
protect ion • 

To this argument, graphic artists have often replied 
that any typeface must fulfill the utilitarian purpose of comT 
municating, to b^e sure^ but type designs-n^ay reflect a 

great variety of artistic styles as well. To ignore tFie* artistic 
design considerations in selecting, for instance, TenT>o Heavy 
Conden'sed type rather than Bodqni' Light Italic for fa given layout 
is to simply disregard any consideration of aesthetic values 
in graphic design. - 

Nevertheless, the Copyright Office Has been stea^dfast in„ 

* • . ' • ' ■ ■ • ■ . ' ' 

its refusal- to accept the regristration of any nevi/ type, design 

under the U.S. copyright laws. ^ - 



Acting under the authority of the 1909 Copyright Act, prede- 

cesser to the current law,, the Copyright Office insliod a regulation 

• ■ ■ 

that gqe.s so far. as to deny 'Copyright protection even to materials 

that involve-^^'variations .of typographic orn ajDqn.t.a t i on , lettering 
j ^ ' . • • . • 

'20*- ■ ' 

qr coloLTing." - . - . ^i. ^ 

A slight r^y of hope for chaaq.e in this in t r an sigenj; stand 

came' in H54 with a landmark U,S, Supreme Court dec ision , Mazer. 

V , Stein , That case had nothing to do \i/ith Jtypography directly; ' 

indirectly though, it had a great deal to do with the problenv 

because it involved the question of copyrighting something that 

had both artistic and utilitarian functions: a small ste^tuette 

,tbat formed the base for a table' lamp! phe plaintiff in* that: case 
successfully copyrighted the statuette as a work of art and then 
began mass produc ing the figures as b^ses for*,lamps, complete 
with power cords, sockets, switches, li^ht bulbs and lamp shades. 
The defendant copied the design and beg^n making his own lamps. 

TheSupreme Court acknowledged the obvious utility of the 
item as a lamp base, but ruled that j:he object was still an item 

^with aesthetic value apart from its utility. As a result, the court 
held that the copying of the lamp base statuette- was a copy- 
right infringement! 

In 1955, shortly after the Mazer decision j Congress begfan the 

de.l iteration 9 that -ultimately led to the enactment 6f the new Copy- 

, . ^ „ ^ - . 22 Early in that • process,, 

right Act more than 20 years later. ^ 

Congress recognized the problems inherent in allowing typeface 

designs and other useful works of ©rt to. be copyrighted,, but far 

^ •' - . 

mbre controversial political issues^ — such as the battle between 



in 



the CATV industry gnd the broadc astp - -so bo()()od down thtK debate 
that little time was ever spent on the isvuie of nypetnce do^5ic]n3. ^ 
At one p"3int the S ena t e . v e r s ion 'lb f the copyright revision 

bill contained a section creating special rights sonievi/h.-a t more 

N -* . 

'restricte<l' than full copyright protection for original defj.igns 

\ 

of cr-eations that were utilitarian as vi/ell as artiatic. That 

version passed the Senate in 1962, 19*63 an d 1 96 6 , -bu't nevep-got . 

through the- House of Representatives. 

Anxious to enact a copyright law in some form by the 

mid-1970s, the House deleted the 'ymole portion of the bill that 

dealt with utilitarian objects and designs, including typefaces. 

The report of the House Committee on the Judiciary stated: M 

"The committee has considered, but chosen to defer, the possij 
bility of protecting the design of typefaces. A 'typeface' 
can be defined as a set of letters, numberjs o;r o the r. sy mbol ic 
characters, whose forms- are related by repeating design elements 
consistently applied in a notational system and are intended to 
be embodied in articles whose intrinsic utilitarian function is 
for use in compos ing^ text or other cognizajDle cofffbination's of 
characters. The Committee does not regard the. design of type- 
faces, as thus defined, to be a copyrightable ' p ic to r ia 1 , _ gr aphic 
Or sculptural work^ within the meaning of, this bill...."^ 

The language of the House Committee report implies that 
Congress was merely setting the issue aside for later considera- 
tion, but in the Vour years since the passage of the Copyright Act 
the matter has not been> considered , leaving typefaces in the same 
copyright limbo they have occupied for two centuries. . \. 

Meanwhile, <>a commercial typesetting equipment manufacturer 
wha had paid a type designer $11,000 for use of some fopts in 
its equipment sought a couft order to force the- Copyright Office 
to register tham. In. Eltra Corp . \ , Ringer , the firm demanded, 
a writ of mandamus that would , compel -the Copyright Office 



ERJ.C 
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to abandon or at lea-jt rev inn its pr oh i I) i t i on on c opy i* i ()h t i tu) 
typeface desicjn.s. 1 [ie feiJerul cii^^trirt court rrtustnJ t. o tjrHfit 
the petition, but Follou/ed a couvo luted path in roRChing ttiat 
c one l%if3 ion • 

- " • • 

First, the Cltra court conceded that a typeface could be 

a \i/ork of art as vi/ell as a utilitarian thing. Citing the Mazer 

case, the court noted that a useful thing may be Copyrighted -if 

it^ is also a vi/ork of art aside from its utility. TR*us, the 

court . e xpre ssed doubts about the validity of the long-standing 

regulation against copyrighting typefaces. Nevertheless, the court 

held, that regulation had been in for.ce for many years, and Congress 

had acguiegcpd to it by taking the position that ne\i/ Congressional 

action would be needed toextend copyright protection to typefaces. 

If Congress thinks a regulation i3 valid, it is not|up to the 

courts to decide otherw.ise, the court said in effect.- 

raced v/ith this adverse ruling,. Eltra appealed to the 



U.S* Circuit Court of Appeals--and the^result \i/as an even more 

25 ' ' 

unfavorable decision. Not only did the higher court affirm 

the district court's decision against ordering copyright pro- 
tection for typeface designs, but it differed u/ith the Idwer 
court's view that a typeface could be a \i/ork of art and thus 
^ copyrightable. Anal-yzing the languag^^of the Copyright Act 
^and rroting the long history of Copyright Office refifsals to register 
typef ace.s, the ,d'^fl^llate court concluded that a typeface cannot 
be considered a work of art.' The court said: ^ 

".'.Vrt is patent that (a) typeface is an industrial design in * 
which the design cangLOt tt>:ist independently and separately as a 
work of art. Because of^hip, (a) typeface has never been con- 
' sideTed entitled to copyright .And the appellant has recognized 
this because over the year^ it, along with' others ^in the trade, 
had nought repeatedly to induce (Jonigrfess to amend the law in order 
to provide copyright protection to typef>ce(3). Just a? consis- 



I 7 



tently, Con^ironn han rofuned to grant tf^o pu'o ttx^ t i on . Ijitnst 
refusal was in connec t ion *w i th the pr/ 6 r i s i on . . . . Wha t CuruiresH 
has refused to au.thoriite for r eq i 3 t r a t i on , courts cannot authorize 
or require. "26 ^ /. . 

Thus, the regulation against copyrighting typefaces u/as 

upheld. Hqvi/ever, copyright scholar Melville Nimmer has contended 

in /lis treatise on the subject that the Eltra decision -is in 



error 



.^^ The LrBditional ban on copyrighting typefaces has never 



been a valid application of the 1909 Copyright Act, Nimmer believes 

Congress, may have never intended to acquiesce in vi/hat . amounts to 

an incorrect interpretation of the old law on this point, since 

only the .House Commi^^iye and not the comparable Senate Committee 

even addressed the issue of typefaces when the new Copyright 

Act \i/as passed. The Copyright Act itself says nothing about 

whether typefaces can or cannot be copyrighted. ^ 

In the meantime, though, the ^opyright Office is standing 

J 28 

by its policy of refusing to register ty^e designs. However, 
if additional creative efforts are added to the type, as when type 
is combined with other elements of editorial or advertising f 
design, copyright prbjtection becomes available . 

So^ne ye ars ago , a f ede r al court, made it clear that this 
is true. In Amplex Manufacturing Co. v. A,B,C> Plastic Fabri - 
catorg , a federal couf^ ruled that there can be a valid copy- 
..right in .5 graphic design involving e leme n ts besides type itself, 
in this case a shaded background and an arrangement of the type 
in the layout. That ruling may be quite helpful to the graphic 
designer whos* main interest is in combining, type with other ele- 
meiSts. And, of course, the textual and pictorial content of a 
layout can be registered. But the typeface designs themselvpS re- 

ft 

main in the public rfoqjain. 
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AUERNATIVES TO COPYRIGHT 

- ^' /If typeface designs cannot be copyr^hted, is there nny 
other vi/ay to protect one's o\i/nership rights in typography? 

The re is a v/idely recognized alternative to copyright 
Ia\i/ that has been employed in a variety of other contexts, and 
it may well Work as a weans of protecting typography. It is 
the concept of ''unfair competition/* 

Unfair cfompetition (sometimes called misappropriation) is 
a tort action that has been used to protect business enterprises 
from various forms of \i/rongful activities involving piracy of 
an idea or tangible/ item. The concept got its»impetus from the 
famous news piracy case, International Newts Service v. Associated 
Press ♦ a 1918 U.S. Supreme Court decision^'^^ In that case, the 
high couct recognized that the ne\i/s could not^ be copyrighted, but 
said nonethelesyB that" vuhen one nevus service systematically engages 
in the practice of purloining all of its nevus from a competitor, 
the result i$ a. civil wrong that the courts should remedy. The 
legal actiorn that resulted from this ruling has since been 
utilized in a variety of other ci'rctim stances vuhere copyright 
or patent protection vuas unavailable for some reason. ' ^ 

V All^hough it was a federal concept at first, unfair competition 
has been strictly a state-level legal action since^ 1938 , vuhen the 

* » 

^ 31 
IN*. Supreme Court ruled in Erie R.R. Co. v. Tompkins that federal 

courts should not become involved in a wide variety. of common law. 
legal actions such as unfair comp«tition but should leave these>^ 
areas of law to the. states. In the years since then, state courts 
have often stepped in to protect business. enterprises from 
piracy by competitdrd. 

.1 



However, in 1964 the I) • . Supre>mr (^)urt rar>t duuhts on i^\jv\\ 

this alternntive in two rnmous rnnp:>, Sn n r r> oe hoi^ k ;m u] Vn_. 

St iff el anc^ Cpmpco Co r|),, v. y r i I e L Uiia_iji.ii . Ilu>st3 ra.in^ii 

— — ^ 

involved mecfianical designs that could not bo pnteiitod rather 
than creative works that could not be copy r i ghte d , but the? court's 
language was a 1 a rm i ng 1 y ^ s wee p i n g • The high court said the states 
could no longer cr>ate alternative' forms of leg^ b protect ion 
to fill in the gaps left by copyright and patent law. '''.-.A state 
may not, when the article ia unpatented and uncopy r igh ted , prohibit 
the copying of the article itself or a-\i/ard damages for such copy- 
ing," the Supreme Court 'said in Sears . In effect, v/hat the Supreme 
Court seemed to hold in these tu/o cases \i/as that the federal goverrt- 
ment had preempted the entire fiel^ of patent an d ' copy r igh t law, deny 
inq any role in this area to the states. ^ 

Moreover, the new. Copy r ight Act specifically declares that the 
federal law preempts the field of copyright, abolishing all 

state laws in the area, notably the common law copyright system. 

♦ 

3 6 ' 
On the other hand. Goldstein v. C a l.i f or r>i a . a U.S. Supreme 

Court decision that involved record piracy at a time when sound re- 
cordings could not be copyrighted-, narrowed the jjnpact of Sears and 
Compco . In Goldstein , the Supreme Court made it clear that there 
can be other forms of le^ai protection for creative endeavor's 
besides copyright law, and the states may indeed enforce laws in 
these other areas without facing preemption problem's. 

Two years before the Supreme Court's Goldstein, "decisi on, a 
lower federal appellate court had taken a similar posi t ion --but 
specifically on the question of typography. In that case (Bailey^ 
y, Logan Square TvDod^apt^rs "^^ ) , a typography house had assembled 
an inventory of about 27 0 different typeface designs for sale 
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to print in(] fii^iiiH- Ttu> typorac^y do>^iqriii wore not (M)p y r kjIi t (Mi ^ 

of course, but they n urie L he 1 e 3 i3 lind (Mim mex (M ;i 1 vhUm^ (un) 

possess I or^ of all copies was carnfully con tro Tied. Somohoii/, 

the defendant (Logan) acquired sets of neqati^ves of the typefaces 

u/ithout purchasing them, and Bailqy sued. 

In response to the la\i/ suit, Logan contended that the 

types \i/ere not only un c opy r i qh ted but \i/idely published in the 

public domain, since all of the shops that bouqht the types used. 

them in their publications. As far as federal law is concerned, 

the court agreed: • ^ ^ • ^ 

"...(The) defendants have a federal right to make copies of 
plaintiff's letters and designs from printed matter distributed 
in the open market, to asse mb le '^c omp le t e alphabets from such publi( 
materials, and thereafter to use such copies in their own 
businesses . "-'^^ 

However, the court said that didn't settle the matter, 
because the issue here was the wKolesale piracy of an entire 
catalog of typefaces, not just using published letters and 
number^. The court said the inventory of types might have a . 
value beyond that, of the individual typ6s used ir( ptjblicat ions, 
and a state court might well find aJ^^iCr^ngf ul taking under 
misapp-copr iation lavi/: 

"The common law has recognized that the owner oP unpublished desig 
or compilations of material has a valuable interest that may be 
protected from wrongful invasion apar^. from tf^e federal copy- 
right and patent laws."'^* ^ ' 

Thus, both the Supreme Court's Goldstein decision and the 

federal appeals court's Bailey ruling suggest that an owner of 

a collection of typeface designs could bring a state unfair 

\ . .... 
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competition law suit if thf^re were an inr,tafuM> of s y :> t imti a t. i c minap- 

propr iaJiion , regardless of the fact that iridiv/idual type design 

themselves cannot be copyrighted* 

Unfortunately, such protection vi/ould be on a s tate -by -state 

basis only, and one vi/ould expect the results to vary widely from 

one jurisdiction to the next, but unfair Competition la\:/ should 

offer some protection to the graphic artist. 

However, in production situations probably the best pro- 
.1" 

tection for the graphic artist is to always incorporate enough 
elements besides typography in every design that the ovejall 
creation can be copyrighted. That does not prevent an imitator 
from purloining' any original typestyles and incorporating them 
into his own work, but it\does offer protection for the graphic 
artist's finished product. Moreover, as one moves from typo- 
graphy tj»--highly stylized calligraphy, the likelihood o«f the 

Copyright, Office accepting the lettering itself as a protectable 
work of art increases substantially. 

In short, the greater the element of individual originality 

'and creativity, ttie- more likely it is that the Copyright Office \ 
wil,l overlook the obvioUe functionality of gjaphic comfnun ica tion s 
and qrant copyright prote):)t ion • 
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